
1 Q I'm not asking if you've seen it.

1489

I'm asking if

2 that representation, if you have any knowledge of ever

3 having held that call sign, either of those, "WNXU 730" or

4 "WNYT 329"?

5 A Unless on paper it would be related to the license

6 prior, I certainly haven't operated any radio using any such

7 call signs.

8 Q Okay. Do you recall if there were other times

9 when Mr. Kay asked you to sign applications?

10 A I thought there was more than one time but I can't

11 recollect. I seem to have gotten more than one license but

12 I'm not positive. It would have been the same circumstances

13 if in fact there were two documents signed but I don't

14 recall specifically that there were two but I seem to think

15 there probably was at least two.

16 (Discussion held off the record.)

17 Q The nine mobiles operated there, were those

18 mobiles operated by you?

19

20

A

Q

No.

Did you have occasion to use mobiles when you

21 worked for Mr. Kay?

22

23

A

Q

I used two-way radios of different kinds, yes.

But did you use them under licenses held in your

24 own name or under other licenses?

25 A No, they were Southland radios used under either
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1 Southland's or Lucky's licenses. What we call IIshelf

2 radios. II

- 3 Q Are you familiar with an entity called Oak

4 Trunking Group?

5 A I came across it in one circumstance. I don't

6 know much about the legalities of it.

7

8 it?

9

Q

A

What was the circumstance which you came across

There was a document with Oak Trunking Group on

10 it. I don't remember the specifics of what it was but I

11 remember Mr. Kay presenting the document to me in his

12 office. I wish I could tell you the contents but unless you

13 have a copy I wouldn't know what the contents were. I don't

14 know if I signed something as part of that or not but there

15 was a document presented to me in some form.

16

17

A Okay.

MR. KNOWLES-KELLETT: I'd like to show the

18 document.

19

20

21

JUDGE CHACHKIN: Show it first to counsel.

(Discussion held off the record.)

BY MR. KNOWLES-KELLETT:

22

23

24

25

Q

A

Q

A

Does that document refresh your recollection?

I believe this is the document I was referring to.

Okay. Who prepared that letter?

I didn't see it being typed, but it was handed to
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1 me by Mr. Kay.

2

3

Q

A

Okay.

It appears to be his phrasing and his spacing and

4 formatting and what not.

5 Q Did you have a relationship to Oak Trunking Group

6 at that time?

7 A This is the only time I heard of Oak Trunking

8 Group.

9

10

11

Q

A

Q

Okay. What's the date of that letter?

12/14/91.

Does that comport with your recollection of when

12 Mr. Kay might have brought you a document from ...

13

14

A

Q

Yes.

So, it is the only time you heard of Oak Trunking

15 Group, yet, you were signing on their behalf?

16

17

18 Q

MR. SHAINIS: Objection as to leading the witness.

BY MR. KNOWLES-KELLETT:

Do you know why you were signing on Oak Trunking

19 Group's behalf?

20 A I don't know what the particular licensing issue

21 underlying the letter was. I'm not sure if I, at the time,

22 read the letter and asked questions or not. I may have read

23 the letter but probably not discussed the merits of what was

- 24 underlying it. That would not normally have been the case.

25 Q Do you know why you were signing it?
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2 information about it other than there was obviously some

3 licensing issue and this would help, essentially, the

4 company's side in a licensing issue.

5 Q Did you ever receive compensation from Oak

6 Trunking Group?

7

8

A

Q

No.

Were you ever told you had a title -- did you hold

9 any title at Oak Trunking Group?

10 A No. As I said, this is the only time -- except as

11 a question mark later on when I wondered what is the Oak

12 Trunking Group -- I never knew it existed prior to this time

13 and I never heard anything about it since.

14 Q Do you recall what Mr. Kay told you about Oak

15 Trunking Group, if anything?

16 A I think this is perhaps the only company name that

17 I never got any background on. Generally speaking, I would

18 get information about somebody ... "It's a plumber down the

19 street ... " or it's this or that. The Oak Trunking Group I

20 still don't know anything about.

21

22

23

24

25

Q

A

Q

is done?

A

Are you familiar with the term "paper loading"?

Yes.

Can you describe what paper loading is and how it

Again, keeping in mind that I'm not a technical
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1 expert on the rules of the Commission, my understanding is

2 if you are claiming through your licensing practices that

,- 3 you have units on the air -- that are fictitious and

4 represent so to the Commission you are paper loading by

5 basically claiming that you have legitimate grant on those

6 units of licensure without actually having the units in

7 place.

8 Q Other than your discussions with Mr. Kay regarding

9 the Consolidated Financial Holdings application, did you

10 ever have any discussions regarding paper loading with Mr.

11 Kay?

-
12

13

14

A

Q

A

It was an occasional and regular topic.

What did Mr. Kay tell you about paper loading?

We used to have a practice of having a late dinner

15 several times a week for many many months where we would

16 discuss business in general. On numerous occasions the

17 notion of paper loading and how essentially radio shops tend

18 to do this -- it seems to be felt that it is a common

19 practice among many radio shops to pursue loading beyond

20 what they, in the strictest terms of the Commission's rules,

21 could ask for by using various devices.

22 On many occasion it was suggested that maybe

23 somebody ought to be teaching "Paper Loading 101." It was

- 24 considered a fun topic. It was talked about a lot.

25 Q Did Mr. Kay ever indicate that he had done any
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JUDGE CHACHKIN: You don't recall any specific

A There were many occasions where there were, I

application?

paper loading?

It is not uncommon.

I'll sustain that objection.

It is a practice of having a document

BY MR. KNOWLES-KELLETT:

JUDGE CHACHKIN:

Q Did Mr. Kay ever indicate anything about his

MR. SHAINIS: Objection as to the form of the

indicate, if anything, about his activities with respect to

loading records would be asked for and that type of thing.

loading and you don't present the radios, you present a

I got an understanding of the mechanics of documenting your

activities with respect to paper loading? What did Mr. Kay

And, although I didn't participate in preparing responses I

application we just looked at.

did see him at work preparing responses and in conversation

paper loading, other than when you signed the Consolidated

we're talking about.

question.

statement to the effect that you have the units in service.

signed, like I signed this license we just looked at, that

That mayor may not be true, depending on what frequency

that he engaged in?

suppose, FCC issues where licensing would be questioned,

conversations in which Mr. Kay discussed any paper loading

1

2

3

4

5

6

7

8

9

10

11

12

13
.....

14

15

16

17

18

19

20

21

22

23

24

25

Heritage Reporting Corporation
(202) 628-4888



1

1495

THE WITNESS: I don't know that he said, "I just

2 paper loaded 20 units." But, I know he would scan the FCC

3 database and when he saw an opening he would send in an

4 application and there was no prior sale of radios to, in a

5 sense, require that the license be filed but it was to

6 warehouse the slot so that in the future you could load

7 those units.

8 JUDGE CHACHKIN: Could you identify a specific

9 frequency that was used?

10 THE WITNESS: I could only refer to things like

11 the application I signed, which would be an example of that.

12 But, I know other employees were in the same situation that

13 I was, that they also signed applications that were sent in

14 on their behalf while they were purely employees and had no

15 businesses on the outside, had no radios.

16 BY MR. KNOWLES-KELLETT:

17 Q Do you know this because you talked to the

18 employees or because Mr. Kay told you he did?

19 A Both of those and I sometimes would see the

20 applications being either prepared or a signed off

21 application by one of the employees.

22 Q Do you recall any specific instances where Mr. Kay

23 told you?

24 A I remember there was a discussion at some point,

25 probably towards the later part of my emploYment there, that
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MR. SHAINIS: Lee Willard?

transfer license to them at a later date and when the

that transfer is exercised and the license becomes Mr.

MR. KNOWLES-KELLETT: Yes, W-I-L-L-A-R-D.

It was Lee Willard.

I mean, I didn't see the licenses of

I didn't see his paperwork, however, but

MR. SHAINIS: Who?

MR. KNOWLES-KELLETT:

THE WITNESS:

Q Okay. Can you tell me any employees' names whose

A I know some of the employees that I either saw had

A Kevin Hessman, for one. We were good friends

Q But you don't know the specific names of

many employees prior to my time had signed licenses like so

too. The mechanics were that you signed a license, you

Kay's, as opposed to mine or yours or some other person's.

conditions are right in the view of, in this case, Mr. Kay

signed a document that allows the holder of that document to

they had, either prior to me being there or during the time

these types of applications prepared or that told me that

employees? Do you recall the specific names?

I was there also signed documents like so.

then, and he showed me when he had his filled out. He

applications you saw you knew were prepared by Mr. Kay?

he said he had it.

process like this.

showed me his license when he got it. Lee Willard had a

1

2

~ 3

4

5

6

7

8

9

10

11
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14

15
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17

18
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23

24
~
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1 several of the employees that represented that they had been

2 through the same process.

3 BY MR. KNOWLES-KELLETT:

4 Q Do you recall the names of any employees who Mr.

5 Kay told you he was doing this with?

6 A I think he referred to Lee Willard, who had been

7 an off and on employee. He had been there before my time,

8 left, came back. There was a service person named Tony. I

9 don't recall the last name. I believe he too had been

10 mentioned. And, there was another service person, Michael

11 or Mike. There was also employees prior to my time but I

12 believe both of those were mentioned but I wouldn't have

13 known the specifics of the dates of the licenses.

14 Q Do you know Tony's or Michael's last name?

15 A I don't recall Michael's. I think Tony's is

16 probably Marshall. This is the first time I've thought

17 about this since many years ago.

18 (Discussion held off the record.)

19

20

Q

A

Were you familiar with Mr. Kay's rental of radios?

To the extent that in normal course of my business

21 I would occasionally see the orders come through, I'd see

22 the customer pick up the radios, we'd talk about what to

23 charge them sometimes. So, there might have been rentals I

24 didn't know about but I did know about many of the ones that

25 did occur. It was not that big a part of our business.
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Q

A
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So, can you estimate what sort of percentage you

I would say, for the most part, units weren't

4 rented on a daily basis. It could be fairly long periods of

5 probably weeks between times any significant number of units

6 would be rented or any units at all. Usually rentals would

7 be a short-term. Once in a while we might have somebody for

8 a longer term but they were usually short-term things, over

9 a weekend, over a week or something. Small numbers for the

10 most part.

11 MR. SHAINIS: Objection to the response. It was

12 unresponsive to the question. The question, I believe, was

13 the percentage of the business that the rentals constituted.

14 I move to strike the response.

15 JUDGE CHACHKIN: I'll strike the response.

16

17

18

19

20

Q

A

Q

A

BY MR. KNOWLES-KELLETT:

How frequently did rentals occur?

They were fairly infrequent.

Can you elaborate?

I think, for the most part, on a given day, we

21 would not have rentals out. There were a few rentals that

22 had been out since forever, essentially you rent them out

23 and they may never come back but not counting some that

-- 24 might have actually been lost in rental, so to speak, there

25 weren't any substantial ongoing rental business.
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BY MR. KNOWLES-KELLETT:

rentals that were out forever?

forever?

someone we believe them not to be returnable units, not

I think they were

Sustained.

I was only using that as a

JUDGE CHACHKIN:

Q Approximately how many -- could you give an

MR. SHAINIS: Objection on the form of the

Q When you refer to rentals that are out is that

MR. SHAINIS: Objection as to relevancy. Whether

Q Can you describe how the billing worked on the

A My recollection is that we had some units we

may not have been able to track down.

-- your question assumes that whether the radios were rented

not a significant number.

that, on paper at least, were out there in the hands of

question, leading the witness.

time but I didn't want to say that there weren't some units

rentals that are out and people keep paying their bill

that I don't think we were able to track down anymore, we

considered essentially lost somewhere out there. That was

preface to saying that most units weren't out at a given

couldn't account for as having coming back from companies

counting those, however, most units were not rented on a

estimate of how many rentals would be out on any given day?

daily basis.

1

2

-- 3

4
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rented.

of law t Your Honor.

that supports your interpretation?

MR. SHAINIS: Wellt I meant youtre in dispute a

I believe that

90.127(c) says limited your

90.127(c)

90.127?

I think that --

MR. KNOWLES-KELLETT:

MR. KNOWLES-KELLETT:

JUDGE CHACHKIN:

JUDGE CHACHKIN: What rules are you referring to

MR. KNOWLES-KELLETT: And I'm not agreeing with

MR. KNOWLES-KELLETT: Wetre going to be disputing

that point in our proposed findings of fact and conclusions

or unrented make any difference to the loading issue. My

lot but what I'm saying is with your question t under my

understanding is it was availability of radios to be rented,

which is totally different than whether the radios were ever

understanding of the Commission's rules has absolutely no

that were not in operation t and that is where this line of

think there is substantial precedent to say that mobiles

relevancy.

agree with their interpretation of the rules --

questioning is going, and I think we should be able to make

the record. Your Honor can weigh it appropriately if you

your understanding of Commission's rules. Your Honor, I

in operation.

request to those which you have orders for or are actually

1
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1 the way the rule is interpreted is that you get that extra

2 leeway regarding radios that have got purchase orders in for

3 during the purchase time. I'm sorry I don't have a cite for

4 the 90.135(a) requires you to modify down when they are

5 not in operation.

6

7

JUDGE CHACHKIN: Did you say (c)? 90.127(c)?

MR. KNOWLES-KELLETT: Yes, Your Honor.

8 MR. KELLER: Is it the Bureau's position then that

9 the only way to rent radios is to file a user application

10 each time you rent the radio and then modify down when the

11 radio is returned?

12 MR. KNOWLES-KELLETT: It is our ...

13 MR. KELLER: Or is it the Bureau's position that

14 rental radios on a short-term basis is unlawful altogether?

15 MR. KNOWLES-KELLETT: I think you've got to know

16 how many radios you are talking about renting. It is not

17 enough to have a shelf with 3,000 radios and rent out 5 at a

18 time and then claim you are operating 3,000.

19 MR. KELLER: I object to that characterization but

20 there is not adequate basis in this record.

21 MR. KNOWLES-KELLETT: Well, that's the situation I

22 think we are talking about. I think we are entitled to --

23 because this 90.127(c) begins, "Each application shall limit

24 its mobile transmit request for authorized transmitters to

25 those which will be installed and operating immediately
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1 following the authorization." We are entitled to ask

2 questions about how many Kay was actually operating.

3 JUDGE CHACHKIN: All we have gotten from this

4 witness is imprecise approximations. We don't have

5 specifics as to how many were operating on any particular

6 day or any particular week or any particular month.

7 MR. KNOWLES-KELLETT: I haven't even got the

8 answer to the question yet.

9 JUDGE CHACHKIN: All we have from this witness is

10 general answers covering a two-year period and on the basis

11 of that how are we going to make any determinations as to

12 how many were operating or not on particular days or weeks?

- 13 MR. KNOWLES-KELLETT: I agree with Your Honor

14 completely with respect to

15 JUDGE CHACHKIN: He has no specific information.

16 MR. KNOWLES-KELLETT: I agree that you may find

17 that this is insufficient. I disagree that it's not

18 relevant.

19 JUDGE CHACHKIN: Well, I don't see how -- even if

20 it is relevant I don't know what we can do with this because

21 we haven't said on, "Could you tell me on any specific day,"

22 give him a specific day, "How many mobiles were rented

23 during that specific day?" or, "How many were in the shop

24 on that day?" or "During a week could you give me a number?"

25 If this witness has such information I could see that might
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1 support your theory, and I'm not getting to that whether you

2 are right or wrong, but this type of information, "There

3 were some that were not there ... " covering a year-and-a-

4 half period, what does that mean in terms of loading issue?

5 MR. KNOWLES-KELLETT: I agree it is of limited

6 utility, Your Honor. I think it is relevant.

7 JUDGE CHACHKIN: I don't think it is of any

8 utility, frankly. If we can get someone to give us specific

9 data, if there is such specific data that's one thing but

10 covering the general period of his impression how many were

11 in the shop or how many were out -- he can't give us

12 specific figures or even approximations of specific figures.

13 So, what are we going to do with this information? On this

14 basis are we going to say X number of mobiles were not being

15 used and not being used where, what frequency, or what?

16 MR. KNOWLES-KELLETT: I haven't explored the area,

17 Your Honor, to any reasonable extent. I would like to just

18 ask for a few minutes to explore it and if it is not

19 sufficient to do anything with I will have only spent two or

20 three minutes on it.

21 JUDGE CHACHKIN: I'll permit you, then I'll

22 entertain a motion to strike if you don't get more specific

23 with answers.

24 MR. KNOWLES-KELLETT: Okay.

25 BY MR. KNOWLES-KELLETT:

Heritage Reporting Corporation
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At any given time do you have an estimate of how

2 many radios were being rented out?

3 A I don't recall any circumstance where we had more

4 than 30 units rented to anyone or multiple customers at the

5 same time.

6 Q How many mobile radios were available to be

7 rented?

8 A I would say we could probably scrounge up maybe 75

9 units. It is conceivable if we reprogram we could make it

10 more than that but radios that were in potentially

11 serviceable condition, they may not have had good batteries

12 but the radio itself worked and could have been given to a

13 customer if they came and demanded that number. I think 75

14 units probably could have been what we would consider to be

15 available rental radios or potentially so.

16

17

Q

A

What frequencies did these radios operate on?

I'm not sure of the full frequency but I believe

18 they were 508 something. It was called a shop frequency, it

19 had a local and a setting for the repeater on them.

units, although I'm sure we could have programmed some to-

20

21

22

23

24

Q

A

Q

A

So it is 508 point something?

I believe so.

Okay. Were there any 800 rental units?

I do not recall there having been 800 rental

25 make them rental units and put them out there if necessary
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1 from inventory of new or used radios perhaps but I don't

2 recall specifically having 800 or trunking units of any kind

3 as rentals. They were mostly portables of the 508 variety.

4 Q So, with respect to your relationship to the

5 rentals, did the staff you supervised -- did you rent them

6 or did the staff you supervised rent them? Who rented them?

7 A The staff I supervised, generally speaking, would.

8 Kevin Hessman would be one that would often do the rentals

9 because they didn't require technical prep, they were off

10 the shelf, check the battery, put them together in a group,

11 give them to a customer, and when the time came collect the

12 fee or prepay them or whatnot.

- 13 Q What type of customers would come in and seek to

14 rent radios?

15 MR. SHAINIS: Objection as to relevancy.

16 JUDGE CHACHKIN: I'll permit it.

17 THE WITNESS: I seem to remember it was -- I'm not

18 sure if it was a boy scout group or something else going

19 camping or something with some students, some children and

20 they wanted some radios for that type of purpose. For the

21 most part I don't think they were serious commercial users,

22 they were kind of spur of the moment you and I going

23 somewhere with some radios. Sometimes a customer had radios

24 down and might need some but it was small quantities.

25 Q So, were they mobile units, portable units,
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repeaters? What radios were rented?

A They were almost all hand-held units.

Q Hand-held would be a portable?

A Well, it's not a vehicle-installed unit, the kind

you would clip to your belt and carry around.

Q Would these radios operate off the repeaters

operated by Mr. Kay?

A I believe most of them were two-channel units that

had one setting for local, meaning not repeater, and another

setting to go through the repeater.

Q Is the local what's referred to as "talk around"?

A Yes.

(Pause. )

MR. KNOWLES-KELLETT: We have no further

questions, Your Honor.

MR. SHAINIS: Your Honor, could we have

approximately a 15-minute recess before I start the cross?

JUDGE CHACHKIN: Certainly. Until 10:25?

MR. SHAINIS: Yes.

(Whereupon, from 10:12 a.m. to 10:24 a.m., a brief

recess was taken.)

CROSS-EXAMINATION

BY MR. SHAINIS:

Q Mr. Jensen, you testified earlier that you left

Southland in May of 1992, is that correct, approximately?
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2 April.

3

4

5

Q

A

Q

No, that's fine. But approximately?

Yes.

May of 1992. Could you tell me the circumstances

6 under which you left Southland?

7

8

A

Q

Mr. Kay told me I was laid off.

Did he -- was there an extended discussion about

9 that?

10

11

12

13

14

A

Q

A

No.

And you are sure he used the words "laid off"?

Yes.

(Pause.)

MR. SHAINIS: Your Honor, if you would bear with

15 me for a minute. I'm just marking an exhibit.

16

17

18

JUDGE CHACHKIN: Fine.

(Pause. )

MR. SHAINIS: Your Honor, I'd like to identify as

19 Kay Exhibit No. 53 --

20

21

JUDGE CHACHKIN: What happened to the first 52?

MR. SHAINIS: WeIll Your Honor, those have been

22 exchanged and I don't know that we're going to use them

23 exactly but assuming we did I didnlt want to have to start

24 renumbering everything I so our next number would be 53.

25 JUDGE CHACHKIN: Wait a minute. Have 52
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1 exhibits ...

.-
2

3 exchanged.

MR. SHAINIS: Fifty-two exhibits have been

4 JUDGE CHACHKIN: I don't care about the exchange.

5 Have they been identified?

6

7

MR. SHAINIS: No.

JUDGE CHACHKIN: Then we will start with Kay

8 Exhibit No.1.

9 MR. SHAINIS: Okay. Your Honor, I would like to

10 identify as Kay Exhibit No. I, I'll hand it to the reporter

11 in just a minute, it's a 6-page document. It is a decision

12 from a California Unemployment Insurance Appeals Board and

13 it is a decision of an Administrative Law Judge.

14 JUDGE CHACHKIN: That document is marked for

15 identification as Kay Exhibit No.1.

16 (The document referred to was

17 marked for identification as

18 Kay Exhibit No.1.)

19

20 of the ...

21

MR. SCHAUBLE: Can I inquire of counsel the date

MR. SHAINIS: Yes, it was mailed on October 7,

22 1992. Let me see if it's ... Let me give it to the reporter

23 then I'll ...

- 24 JUDGE CHACHKIN: That's sufficient. We have the

25 date it was mailed.
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1

2

3

4

5

Q

(Pause. )

BY MR. SHAINIS:

Mr. Jensen, I'm handing you one also.

(Discussion held off the record.)

Mr. Jensen, do you recall ever seeing this

1509

6 document before?

7

8

A

Q

I believe I have.

Would you look on the first page please, where it

9 says "Statement of Facts." Do you see that?

-

10

11

12

13

14

15

16

A

Q

Q

Yes.

Would you read the paragraph numbered one?

JUDGE CHACHKIN: To himself?

BY MR. SHAINIS:

Would you read it into the record please?

MR. KNOWLES-KELLETT: Objection, relevance.

JUDGE CHACHKIN: What's the basis of your

17 objection?

18 MR. SCHAUBLE: Your Honor, in particular, I

19 believe this document will reflect that, at least with

20 respect to number one, that this is an intermediate finding

21 which was not upheld in this decision here, so, since this

22 was--

-
23

24 decision?

25

JUDGE CHACHKIN: It was modified by subsequent

MR. SCHAUBLE: It was modified -- Your Honor, as I
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understand this document, the first paragraph here is

referring to a prior decision and --

MR. KNOWLES-KELLETT: This is an initial decision.

What he is pointing to is this decision. The first sentence

is, "The Claimant appeals these two things."

MR. SCHAUBLE: And, my understanding of this

document, Your Honor, is that the appeal was upheld on point

one but denied on point two.

MR. KNOWLES-KELLETT: So, the point one is

irrelevant.

JUDGE CHACHKIN: Well, it's still not irrelevant.

It's still relevant for purposes of bias and possible bias

and partiality. I mean, it is still relevant for that. I

don't know how this could be used but ...

MR. KNOWLES-KELLETT: A vacated decision.

JUDGE CHACHKIN: Well, let's see what purpose it

will be used for. I'll permit. Do you want him to -- You

are offering this document, are you not?

MR. SHAINIS: I've not offered it yet but I will.

JUDGE CHACHKIN: You intend to. All right. You

just read it to yourself, paragraph one.

(Pause. )

THE WITNESS: Okay.

BY MR. SHAINIS:

Q All right. That paragraph indicates that you had

Heritage Reporting Corporation
(202) 628-4888



1511

A Yes, I see that.

Q Yes.

(Pause. )

A Yes, I see that.

I went to my desk and wrote it down as

Q On page four of this document ...

A That's the language of the paragraph, yes.

Q It is true that you had been discharged?

A I think we're getting back to the language that

Q In that paragraph, I'm going to read you a

A Whatever your interpretation of what "laid off"

"discharged" if you will. When I say "laid off" that was a

... the paragraph that begins with the words, "The

A In the middle of the page?

Q Okay.

been discharged from your employment, is that correct?

then means I'll go for that for purposes of discussion.

a quote he had just told me.

you first asked me about. I'm not sure if "discharge l
! means

may not have used the word 'discharge' or 'termination' it

quote from Mr. Kay.

Claimant's testimony ... " do you see that on page four?

is found that the Claimant knew that he had been discharged

because of his employer's dissatisfaction with his work

product." Do you see that?

sentence and ask you a question on it. "While the employer

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24"-
25
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Q Okay. And, that is the decision that is contained

in this document, correct?

A I'm not sure. I haven't seen this document in

many years.

Q All right. And, was there a finding that was

upheld that you made willful false statements to the

Department for the purposes of -- this is unemployment

benefits -- for the purpose of obtaining benefits?

A I'm not sure if that is the finding. I believe

I'm seeing the bottom of that paragraph that the

Administrative Law Judge in that matter thought I ought to

have thought that Mr. Kay said something he didn't say and

should have acted on that thought I didn't have. I simply

told what I was told and quoted it and wrote down my quote

on the application form and it took on a life of its own

after that. What the interpretation of the Administrative

Law Judge was I can't help you with.

(Discussion held off the record.)

Q The document will speak for itself but, Mr.

Jensen, the document will speak for itself but the purport

of this document is that you lied and made false statements

in an attempt to get benefits.

MR. KNOWLES-KELLETT: I object, Your Honor. The

document speaks for itself and his characterization -- the

witness can't be asked to agree with that characterization.
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MR. SHAINIS: I just asked -- well.

JUDGE CHACHKIN: What are you asking the witness,

3 Mr. Shainis?

4 MR. SHAINIS: Your Honor, the decision upheld a

5 determination that found that Mr. Jensen made willful false

6 statements.

7

8 sentence?

9

10

11 here.

12

13

MR. KNOWLES-KELLETT: Can you point to the

MR. SHAINIS: On the first page, subparagraph two.

MR. KNOWLES-KELLETT: That's not the decision

MR. SHAINIS: But that's what it upheld at.

JUDGE CHACHKIN: What was the final decision? You

14 say point two was upheld?

15 MR. SHAINIS: On page four, "Apparently believing

16 that the real reason for his being out of work would

17 disqualify him for unemployment benefits the Claimant

18 attempted to hide the complete circumstance surrounding his

19 discharge from the Department."

20 MR. KNOWLES-KELLETT: That's somewhat different,

21 Your Honor than "contained willful false statements." He

22 filed an incomplete application.

23

24

MR. SHAINIS: Well, it says he attempted to hide.

JUDGE CHACHKIN: Well, there's a statement of

25 facts here showing that the holding of the judge, second
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MR. KNOWLES-KELLETT: I think that that's

reversed?

should be in the record so we have it all in the record.

MR. KNOWLES-KELLETT: Yes. Well, it was modified.

I don't want toI don't know.

they found that he actually had been

MR. KNOWLES-KELLETT: Okay. What the document

JUDGE CHACHKIN: Well, put that in. I think that

MR. SHAINIS: Yes, but look at page four, the

initial holdings and said that Mr. Jensen should have known

holding of the judge was that "willful false statement was

made for the purpose of gaining benefits. II Was that

middle of the page, then look at the last sentence. That is

based on the fact

in his employment separation statement that he had been laid

laid off because his skills were lacking but it ...

therefore it gave him a 10 week -- no benefits for 10 weeks,

that his performance was lacking and therefore not just

The last sentence in this order says this is modified in

accordance with his decision and what they found is that he

should have known ...

paragraph that says, liThe Claimant's testimony ... " in the

characterize it.

characterized his termination as being laid off and

says, I believe, Your Honor, is that it modified those

what the Claimant wrote on his application for benefits and

off. He knowingly made a false statement to the Department.

1
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qualified by the next two paragraphs, Your Honor, which say,

"A disqualification due to a false statement and/or willful

omission." and then the final statement on the page,

"Apparently believing that the real reasons for being laid

off would disqualify him, the Claimant attempted to hide the

complete circumstances."

MR. SHAINIS: The totality, Your Honor, goes to --

JUDGE CHACHKIN: So, what's your point?

MR. KNOWLES-KELLETT: I was just objecting to his

characterization.

MR. SHAINIS: Obviously, the document speaks for

itself.

JUDGE CHACHKIN: The document speaks for itself.

Certainly the document can be used for purposes of

impeaching this witness.

MR. SHAINIS: That's all I was attempting to use

the document for.

JUDGE CHACHKIN: It is finding that he knowingly

made a false statement. If there is something that modifies

that you certainly can put it in. I don't know where we are

going to go with this. I don't know what else counsel wants

to ask the witness about.

THE WITNESS: Your Honor, may I make a comment,

please?

JUDGE CHACHKIN: No, you can't unless a specific
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1 question is asked.

2

3

4

5

MR. SHAINIS: Your Honor, I ask that this exhibit

be admitted.

JUDGE CHACHKIN: For what purpose?

MR. SHAINIS: To show that the witness has

6 previously made false statements in front of an

7 Administrative Law Judge and that has been upheld on appeal.

8

9

10

11

12

13

14

15

16

17

18

19 Q

JUDGE CHACHKIN: Any objection?

(Discussion held off the record.)

MR. KNOWLES-KELLETT: No objection, Your Honor.

JUDGE CHACHKIN: Kay Exhibit No. 1 is received.

(The document referred to,

having been previously marked

for identification as Kay

Exhibit No. I, was received in

evidence. )

MR. SHAINIS: Thank you.

BY MR. SHAINIS:

Mr. Jensen, your duties were solely with

20 Southland, is that correct? You didn't have any duties with

21 regard to Lucky's Two-Way Radios?

--

22

23

24

A

Q

A

No, I don't believe that's entirely correct.

Okay, what would be correct?

There is somewhat of an overlapping function where

25 Lucky's being the licensing portion of the operation
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1 commonly seen as a customer of Southland, would entail as

2 part of a sales presentation to also obtain signatures on

3 the necessary licensing documents. So, in an incidental or

4 somewhat overlapping function that would be included to a

5 small part.

6 Q Okay. Could you tell me, an approximation would

7 be sufficient, as to the amount of demos, loaners, and

8 rentals that Lucky's had, that Lucky's was involved with?

9 A No, I hesitate to give you a point of view on

10 that. I would not know what they have.

11 Q Okay, thank you. At the time that you were

12 working for Southland did you have a copy of the FCC rules

13 at that time?

14

15

16

17

18

19

A A personal copy?

Q Yes.

A No.

Q Did you ever study the FCC rules at that time?

A I believe I may have glanced in the book but I

have not studied them in a formal manner.

20

21

22

Q

A

Q

But glanced at a book, is that correct?

Yes.

Okay. Are you aware, at the time that you were

23 working for Southland, that they were having jamming

- 24 problems of their own?

25 A Southland was having jamming problems?
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Southland or Lucky's.

MR. KNOWLES-KELLETT: Objection, relevance, Your

3 Honor.

4 JUDGE CHACHKIN: Overruled.

5 THE WITNESS: I don't understand the question.

6 Are you talking about shelf frequencies were being jammed by

7 someone?

8

9

MR. SHAINIS: Yes.

THE WITNESS: My recollection is that we did not

10 have significant problems with the shelf radios, as I was

11 using shelf frequencies all the time. It was the normal

12 interference for radio transmissions but not something that

13 I recall being a significant problem.

14 BY MR. SHAINIS:

15 Q Could you tell me what the output power of a

16 service monitor is?

17

18

A

Q

No.

With respect to a Motorola system that you were

19 testifying about earlier, is there voice traffic data -- is

20 there voice traffic on a data channel?

21 A Are you referring to the four channels used to

22 manage the system?

23

24

Q

A

Yes.

It is not my understanding that customers' voice

25 traffic would be on those channels.
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(Pause.)

Q You testified that you used mobiles while you were

working for Southland. How many mobiles did you use at a

given time or how many would you have in your possession?

A Normally I would have a single unit in my

possession, although the unit might vary from day to day. I

generally had a particular unit with me.

Q I'm sorry, just so I understand, you said you

generally had eight?

A A particular radio, although it may have been a

different radio at different times but generally speaking I

had a singular unit.

Q I understand your answer. Were there ever times

that you could have had more than one unit in your

possession?

A Sure, I could have had probably 20 or 30 at some

times.

Q I'd like to ask you a question about your

understanding of the FCC rules.

A Okay.

Q But as a background to that, you have no formal

training in radio engineering, is that correct? Electrical

engineering, do you?

A No.

Q Would you consider yourself a technical person?
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Not within the context of repairing equipment, no.

2 Technical in the mind of getting my VCR to work, yes.

3 Q Fair enough. And, at the time that you were at

4 Southland were you ever asked to interpret the FCC rules?

5

6 ask.

7

8

A

Q

A

I was not asked -- interpret by whom, I should

By anyone at Southland.

I may have been asked by Mr. Kay to give

9 perspective or an opinion on phrasing of something he was

10 composing but not about reading the rule book and explaining

11 to him what it meant, no.

13 rules to be superior to yours?--
12

14

Q

A

Okay. Would you consider his knowledge of the FCC

I think his knowledge is probably superior to

15 almost everybody's.

16

17

18

Q I won't dispute you on that, thank you.

(Pause. )

Did you ever have any business reasons to use any

19 radios either that were Southland or Lucky's? Non-personal

20 use, during that time you were working for Southland.

21 A Sure, if I was driving around I would use it to

22 stay in touch with the shop.

23 Q Were there any other reasons for using them that

24 were non-personal?

25 MR. SCHAUBLE: Objection, relevance, Your Honor.
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2

3 question.

THE WITNESS: I'm not sure I understand your

4 BY MR. SHAINIS:

5

6

7

8

9

10

11

12

13

14

Q

A

Q

A

Q

A

Q

A

Q

A

Let me be a little more specific.

Okay.

Did you ever use the radios to do any police work?

No.

Never used them?

No.

Any type of use of the radios for security work?

No.

Did you ever do volunteer police work?

I'm not sure you would call it police work, in the

15 sense of a sworn officer, but I participated in a group

16 affiliated with the LAPD.

17

18

Q

A

What was the nature of your participation?

We were called a "surveillance team." Basically

19 what we did, we staked out either LAX or beach communities

20 where they had car theft reported and so on. We used sworn

21 officers and volunteers like myself got together and would

22 blend into the surroundings and so on.

23

24

25

Q

A

Q

Did you ever use any radios in those activities?

Yes, radios were used.

And those radios belonged to whom?
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We used LAPD rovers, which are the hand-held units

2 that the LAPD used, and we would also use short-wave owned

3 by the other people. I do not have a short-wave radio,

4 never did.

5 Q But none of the radios were owned by either

6 Southland or Lucky's, is that your testimony?

7

8 them.

9

10

11

12

A

Q

That's correct. We did not use any radios from

MR. SHAINIS: One moment, Your Honor.

(Discussion held off the record.)

BY MR. SHAINIS:

Was Kevin Hessman involved in this activity?

---
13

14

A

Q

Yes, he was.

Okay. Was he involved in any other activities

15 with you, aside from emploYment at either Southland or

16 Lucky's?

17

18

A

Q

We were friends.

But not other activities -- I mean activities

19 aside from your friendship above and beyond working at

20 Lucky's and Southland.

21

22

A

Q

I'm not sure I understand.

Okay. Your "police work", for lack of a better

23 expression to describe it, you did with Mr. Hessman?

24

25

A

Q

I did it as part of a larger group.

I understand that but he was a part of that?
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Correct. Yes.

-
2

3

4

5

6

MR. SHAINIS: All right. I'll drop that line of

questioning. No further questions.

JUDGE CHACHKIN: Any redirect?

MR. SHAINIS: Yes, Your Honor, just one moment.

JUDGE CHACHKIN: Let me ask you this. Is Lucky's

7 and Southland at the same location?

8

9

10

THE WITNESS: Are you asking me, sir?

JUDGE CHACHKIN: Yes.

THE WITNESS: Yes, they are, they are ln the same

-

11 building. There are sort of two areas that have a doorway

12 that can be closed off that makes part of it private to the

13 one company or the other.

14 JUDGE CHACHKIN: And your activities were

15 primarily concerned with Southland?

16

17

THE WITNESS: Primarily, yes.

JUDGE CHACHKIN: I mean, you were general manager

18 of Southland.

19

20

21 Lucky's?

22

THE WITNESS: Correct.

JUDGE CHACHKIN: You were not general manager of

THE WITNESS: No.

-
23

24

25

JUDGE CHACHKIN: Did you have any other emploYment

responsibilities in connection with Lucky's?

THE WITNESS: Not except the incidental parts
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pertaining to servicing the customer, which would include

licensing paperwork, that would be -- if you were to buy I

would present you with your equipment, the invoice for the

equipment, and the licensing paperwork and back at the

office I would separate out the accounting part for

Southland and the licensing part for Lucky's or my staff

would.

(Discussion held off the record.)

REDIRECT EXAMINATION

BY MR. KNOWLES-KELLETT:

Q Okay, Mr. Jensen, did Lucky's rent radios separate

and apart from Southland?

MR. SHAINIS: Objection as to the form of the

question, it is leading.

JUDGE CHACHKIN: Sustained.

BY MR. KNOWLES-KELLETT:

Q Can you describe Lucky/s rentals --

JUDGE CHACHKIN: What he knows about. Any

knowledge you have about Lucky/s rental of radios.

THE WITNESS: Lucky/s would occasionally have

radios that "belonged" to them as opposed to Southland.

They mayor may not have rented them but I can never recall

a circumstance where we were asked to prep any radios, which

Southland would have done, for any quantity of Lucky/s

radios to be rented.
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BY MR. KNOWLES-KELLETT:

Q Who would have handled any rentals by Lucky's?

A Mr. Kay would probably have handled things himself

part of the time or he might have said, "Here are five

radios that need to be taken to customer XYZ, please have

somebody do that."

Q Did Lucky's have a separate staff that handled

anything?

A He had for some period a part-time, like, an

office person that would help him with the billing on that

side and so on. He had an accounting lady that would corne

in. Mark Sobel, I think, would be essentially a (inaudible

-- someone coughing) to repair repeater sites and so on,

make field service but not normal sales staff in the sense

that you would expect a store to have a sales staff that

would greet you at the door.

Q And when you

(Discussion held off the record.)

When you said you had generally one unit in your

possession, not necessarily a particular unit I think is the

testimony, but at some times had 20 to 30 mobiles in your

possession, why would you have those 20 to 30 mobiles?

A I was asked if I could have more units and I said

I could have had 20 or 30. One example would have been a

large order being prepared for a customer or a group of
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deliver to someone.

MR. SHAINIS: No.

Honor.

on that?

I did not intend to say that I took

I took that to mean what he asked me, in my

JUDGE CHACHKIN: Do you have any questions based

MR. KNOWLES-KELLETT: No further questions, Your

A I might have had two or three at the most and it

Q Okay. And how many would you ever have at anytime

them in my trunk and rode down the street with them in my

I had the radio I knew worked and I had the experimental

Fernando Valley and Santa Monica and so we drove through and

radios being prepared.

that you had for the purpose of operating, as opposed to

handful, four to five maybe at most, to take somewhere to

that was the reason for having two units in that particular

possession.

would not have had any reason to have any more than a

possession, as in on my desk or taking a cart with 20 or 30

we got the 500 trunking unit, which was new to us. We

wanted to see if it worked in the canyons between the San

would only have been for experimental purposes, such as when

delivering?

radios on them, yes, I would have them in my possession. I

case. But, those would be the types of circumstances.

radio. We didn't know if it would work through there and so

1

2
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8

9

10

11

12

13.-
14

15

16

17

18

19

20

21

22

23
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JUDGE CHACHKIN: All right. You are excused.

THE WITNESS: Thank you. May I keep this

JUDGE CHACHKIN: It's up to counsel.

MR. KNOWLES-KELLETT: Yes.

JUDGE CHACHKIN: So, that's all the business we

8 have for today?

9

10 Honor.

11

MR. KNOWLES-KELLETT: That's it for today, Your

JUDGE CHACHKIN: Starting January 11 I expect your

-
12 witnesses to be here and we proceed one after the other

13 until we've completed it. I'm not going to have three-hour

14 days and two-hour days. We've got to finish this case.

15 There is no reason to have these big delays. I understand

16 because we're going over the Christmas and New Year's

17 holidays but ...

18 MR. SHAINIS: Your Honor, maybe it would be

19 fruitful if we met with the Bureau after this and see if we

20 could stipulate to some testimony because, I mean really,

21 bringing these people across country for this very limited

22 testimony.

23

24

25

JUDGE CHACHKIN: If you could reach some

stipulations I would have no problem with it.

MR. KNOWLES-KELLETT: We may be able to just do
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MR. KELLER: We would have no objection to that

that's not a problem and we will do our best.

to view his demeanor and assess his credibility because we

afternoon off. Tomorrow is going to be a very short

I don't

I understand that.

I think tomorrow should be

Pardon?

Some of them, like Mr. Jensen, you have

MR. KNOWLES-KELLETT:

(Laughter. )

MR. KNOWLES-KELLETT:

JUDGE CHACHKIN: Tomorrow is going to be a very

JUDGE CHACHKIN: Well, I'm saying to the extent

JUDGE CHACHKIN: She's on her way here.

MR. KNOWLES-KELLETT:

MR. SHAINIS: Maybe we could stipulate to Ms.

and we wouldn't have delays in which we would have the whole

the witnesses you have remaining, after we finish here, I

that which you could reach stipulations, fine. Otherwise,

procedure.

that, Your Honor.

short, Your Honor, yes.

short session.

Pfeifer's.

getting a chance to view them. But, there may be some that

can't stipulate and then have them impeach them without you

would expect that there would be one witness after another

session.

know what they want to reach.

1

2

-- 3

4

5

6

7

8

9

10

11

12

13- 14

15

16

17

18

19

20

21

22

23

24"_.
25

Heritage Reporting Corporation
(202) 628-4888



1

2

3

4

5

6

7

8

9

10

11

12

13- 14

15

16

17

18

19

20

21

22

23

24,--

25

1529

MR. KNOWLES-KELLETT: Tomorrow we should go

quickly but it might be with respect to at least one of the

witnesses.

JUDGE CHACHKIN: You only have one witness

tomorrow, don't you?

MR. KNOWLES-KELLETT: No, I'm talking about the

January witnesses.

JUDGE CHACHKIN: Yes.

MR. KNOWLES-KELLETT: We may be able to shorten

that up. We are only anticipating three days, Your Honor.

MR. SCHAUBLE: Possibly we might be able to

shorten that.

MR. KNOWLES-KELLETT: We know that the witness on

Wednesday will be around on Tuesday, if we finish early.

JUDGE CHACHKIN: All right, that's what I had in

mind.

MR. KNOWLES-KELLETT: We have three scheduled for

Monday but we may be able to work something out so that Mr.

Keller makes his class.

MR. KELLER: We can work that out.

JUDGE CHACHKIN: I'm certainly going to try, I'm

going to make every effort to make sure he makes his class

but I just want to make sure there is no big breaks like we

have now where we have the rest of the day off, you know.

Just one witness.
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MR. KNOWLES-KELLETT: I think, Your Honor

recognizes the problem with this week. It was hard to ask

them to come sit in a hotel for long periods of time. We

tried. I apologize, Your Honor.

JUDGE CHACHKIN: Well, it said three hours,

actually it took less than an hour with your witness so ...

MR. KNOWLES-KELLETT: Since we made those

estimates, Your Honor, we've narrowed things. We've done

our very best.

JUDGE CHACHKIN: All right. We'll be at recess

until tomorrow at 9:00 a.m.

(Whereupon, at 10:55 a.m., the hearing was

recessed, to reconvene on Wednesday, December 30, 1998.)
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